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OPINION

The petitioner is serving an effective 25-year sentence for convictions of second
degree murder and aggravated robbery. His post-conviction petition aleged the ineffective
assistanceof trial counsel. The post-conviction court conducted an evidentiary hearing, after which
it denied relief. On apped, the petitioner clamsthat he should have been availed anew tria on the
ground that his trial counsel was ineffective for not utilizing expert testimony as a means of
advancing atheory of self-defense.

This court’s opinion on direct appea provides an evidentiary overview of the
petitioner’s case:

On June 24, 1992, Randall Eugene Arp traveled to Grundy
County, Tennessee, presumably for the purpose of purchasing
marijuana. At some point in the afternoon, Arp met with the



[petitioner’s| half-brother, Phillip Nunley, at the VFW Club near
Monteagle, Tennessee. Later in the day, the [petitioner] met with
Phillip Nunley at the VFW. Phillip Nunley asked the [petitioner] to
come with him to a place known as “The Chimneys,” where Phillip
Nunley had agreed to meet Arp.

Sometime after 7:00 p.m., the two brothers arrived at “The
Chimneys.” Arpwassitting in his car waiting for them. According
to the [petitioner’s] testimony at trial, shortly after the [petitioner’s|
arrival, Arp leaned over towards the floorboard of his car, and when
he came up he “laid his hands on the steering wheel” displaying a
pistol. The [petitioner] testified that upon seeing the pistol, he fired
anine-millimeter pistol at Arp. According to hisown testimony, the
[ petitioner] shot twicethrough Arp’ swindshield, severely wounding
him. He then walked up to the passenger side door and shot Arp
three more times.

At the crime scene, police found a fully loaded .22 caliber
automatic pistol in the weeds around the passenger side of the car, a
shaving kit on the ground outside the car, and a cal culator on the roof
of the car. The pistol, which had not been fired, was identified as
belonging to thevictim, Arp. Fingerprintsand palm printsweretaken
from the hood of the car which matched the finger and palm prints of
the [petitioner’s] half-brother.

After shooting Arp, the [petitioner] took money and a watch
from the deceased and eventually went to his mother’ s house, where
he gavethe gun and money to hissister. Thenext morning, thepolice
arrested the [petitioner] a his mother’s house. The [petitioner’s]
mother showed them a suitcase which contained the gun and the
stolen money. The watch belonging to Arp was found in the back
seat area of the patrol car that transported the [petitioner] to the
Grundy County jail. After being taken to jail, the [petitioner]
confessed to killing Arp, but claimed it was in self-defense.

Testimony of the medical examiner who performed Arp’s
autopsy established that Arp had been shot fivetimes, threetimesin
the chest and abdomen and twice in the head. One of the shots that
hit Arp in the chest had been fired at arange of less than twenty-four
inches. One of the shots entered at the posterior of the head and
exited through the cheek. Any of the shots could have been fatal. A
ballistics expert testified that all of the shots were fired from the
[petitioner’ s| nine-millimeter handgun.
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Satev. Michael Nunley, No. 01C01-9309-CC-00316, slip op. at 2-4 (Tenn. Crim. App., Nashville,
Feb. 2, 1995). On direct appeal, this court adjudicated issues of sufficiency of the convicting
evidence and sentencingissues. Seegenerallyid. Weaffirmed the petitioner’ sconvictions. Seeid.,
dip op. at 16.

In the post-conviction evidentiary hearing, the petitioner presented the testimony of
Dr. Norman West, aclinical psychologist, who testified that hewaslicensed and trained to diagnose
and treat mental disorders and that he was experienced in treating patients suffering from post-
traumatic stress disorder (PTSD). He testified that he had interviewed the petitioner and had
reviewed the petitioner’s extensive medical records. The records revealed that the petitioner
experienced third degree burns in 1978 when his vehicle was “rear ended” and the gas tank
exploded. This event prompted PTSD, which afflicted the petitioner at the time of the 1992
conviction offenses. At that time, the petitioner also suffered from alcohol and prescription-
medi cation addi ction, memory impairment, and an anxiety disorder. Threedaysbeforethehomicide
of which the petitioner stands convicted, he was released from a hospital with a skin graft, only to
haveit“comeloose.” Doctor West testified that, in addition to PTSD and a coholism, the petitioner
suffered from depression in the 1990’ s, and he opined that these three recognized disorders have an
interactive effect. Theperson sufferingwith PTSD will over-react and be* hyper-vigilant,” evincing
a“hyper arousal syndrome.” Such personsalso have a*“heightened startleresponse,” and they often
misinterpret “ environmental cues. . ., hearing or seeing onething, but interpreting it another way.”
Doctor West opined that the depression slows the “overdl thinking process’ and that alcoholism
causes “an altered state of consciousness,” leading to a less-than-accurate interpretation of the
environment. The alcoholism resulted in an enlarged liver, elevated liver enzymes, brain atrophy,
and“ a cohol induced psychotic disorder with hallucinations.” Thedoctor testified that the petitioner
drank up to a gallon of whiskey a day and for 14 or 15 years was in a “state of perpetual
intoxication.” Theheavy drinking began within two yearsof the petitioner’ smotor vehicle accident.
Doctor West also opined that, beginning in the 1980's, the petitioner experience dementia, a
permanent form of memory loss.

Doctor West testified that the various disorders the petitioner experienced in 1992
“would significantly impair aperson’ sreasoning ability and their insight and their judgment.” Such
impairment would affect the person’s ability to waive hisright to remain silent and to refrain from
incriminating himself to law enforcement officers. Doctor West said, “1 wouldn’t have deemed [the
petitioner] competent to makethose kinds of decisionsat that pointintime.” The doctor opined that
the petitioner likely had problems in communicating with his attorney.

Doctor West testified that the nature and effects of the various disorders he described
were known in 1992 and 1993 and that a person with his qualifications on the subjects would have
been available to testify at the petitioner’strial.

On cross-examination, Dr. West admitted that in his trial testimony the defendant

recounted in detail the homicide. Dr. West agreed that he could not be absolutely certain that the
defendant’s memory of the events surrounding the homicide was impaired and that, during his
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interview of the defendant, the defendant was able to answer questions and be articulate. The
defendant never expressed to Dr. West that he experienced any difficulty in communicating with his
trial attorney. Doctor West agreed that the defendant essentially related the same account of the
homicide in his pretrial statement as he did in histrial testimony.

The petitioner called his trial counsel, an assistant public defender with 30 years
experience, totestifyintheevidentiary hearing. Counsel testified that the petitioner was originally
charged with first degree murder. At the time of counsel’s appointment to the case, the petitioner
had been receiving skin grafts and wore a brace on oneleg. “[H]e just didn’t appear to bein real
good health,” counsel testified.

Counsel recalled that the petitioner, in his pretrial statement, admitted taking from
the victim’ swrist the watch found in the patrol car that transported the petitioner. Herecalled that
the petitioner later disavowed any memory of thewatch’ sorigin. Counsel agreed that the petitioner’s
pretrial statement aso explained why the petitioner and his brother were going to meet the victim,
whereas later the petitioner stated he was unsure of the reason for the meeting. Counsel did not
recall discussing with the petitioner whether hislapsesin memory could be the function of amental
disorder. Counsel testified, “[H]e seemed to have a pretty good grasp of what was going on and
seemed to have a pretty good memory of what had happened . ...” Counsel indicated that hewould
have filed amotion for amental examination had the petitioner evinced any basis for doing so.

Counsel testified that he defended the petitioner’ s case via atheory of self-defense.
Counsel recalled that the victim and the petitioner were unacquainted prior to their fateful meeting.
The defense theorized that the victim met the petitioner’s brother to buy marijuana and that upon
seeing the petitioner — someone that he did not know, the victim pulled his gun, and the petitioner
reacted by shooting the victim.

On cross-examination, counsel testified that he did not recall whether the petitioner
exhibited any difficulty in communicating with counsel. Generally, he thought the petitioner was
communicative. Counsel never noticed that the petitioner was having memory problems.

Counsel testified that their choice of self-defense as a strategy was significantly
guided by proof that the petitioner shot the victim, including the discovery at the murder scene and
in the victim’s car of shells that had been gected from the petitioner’ s handgun. Also, property
stolen from the victim had been traced to the petitioner. Counsel opined that the jury justifiably
could have convicted the petitioner of first degree felony murder.

Thepost-conviction judgerendered hisfindingsfromthebench following thehearing.
Hefound that the “ testimony of the doctor was not compelling” and that, at any rate, counsel did not
deficiently perform, based upon “what they viewed at the time.” Counsel was assisted by a
“cooperative defendant who was . . . sober and able to discuss the events.” Furthermore, the court
opined that, in any event, testimony akin to that of Dr. West would not have changed the result at
trial. Based upon these findings, the court denied relief.
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Now on appeal, the petitioner challenges histrial counsel’ s failure to pursue expert
testimony akin to that of Dr. West. He does not condemn the choice of a self-defense strategy but,
rather, claims that the use of such expert testimony would have enhanced his self-defense claim.

In post-conviction proceedings, the petitioner hasthe burden of proving by clear and
convincing evidencetheclaimsraised. T.C.A. 840-30-110(f) (2003). On appedl, thelower court’s
findings of fact are reviewed de novo with apresumption of correctness that may only be overcome
if the evidence preponderates against those findings. Fields v. Sate, 40 S.W.3d 450, 458 (Tenn.
2001). “Claims of ineffective assistance of counsel are considered mixed questions of law and fact
and are subject to de novo review.” Serranov. Sate, 133 S.W.3d 599, 603 (Tenn. 2004); see Sate
v. Burns, 6 SW.3d 453, 461 (Tenn. 1999).

When a petitioner challenges the effective assistance of counsel, he has the burden
of establishing (1) deficient representation and (2) prejudice resulting from that deficiency.
Srickland v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064 (1984); Baxter v. Rose, 523
S.W.2d 930, 936 (Tenn. 1975). Deficient representation occurs when counsel’ s servicesfall below
the range of competence demanded of attorneysin criminal cases. Bankston v. Sate, 815 SW.2d
213, 215 (Tenn. Crim. App. 1991). Pregjudice is the reasonable likelihood that, but for deficient
representation, the outcome of the proceedings would have been different. Overton v. Sate, 874
SW.2d 6, 11 (Tenn. 1994). Courts need not address both Srickland componentsin any particular
order or even address both if the petitioner fails to meet his burden with respect to one. Henley v.
Sate, 960 S.W.2d 572, 580 (Tenn. 1997). On review, thereisastrong presumption of satisfactory
representation. Barr v. Sate, 910 SW.2d 462, 464 (Tenn. Crim. App. 1995).

In evaluating counsel’ s performance, this court should not examine every allegedly
deficient act or omission in isolation, but rather we view the performancein the context of the case
asawhole. Satev. Mitchell, 753 SW.2d 148, 149 (Tenn. Crim. App. 1988). The primary concern
of the court should be the fundamental fairness of the proceeding being challenged. Id. Therefore,
this court should not second-guess tactical and strategic decisions of defense counsel. Henley, 960
SW.2d at 579. Instead, this court must reconstruct the circumstances of counsel’s challenged
conduct and evaluate the conduct from counsel’ sperspective at thetime. 1d.; seealsolrickv. Sate,
973 SW.2d 643, 652 (Tenn. Crim. App. 1998).

Inthe present case, we begin with the post-conviction court’ sfinding that counsel had
no basis for discerning that psychologica evidence would be useful. The court found that the
petitioner was acompetent, cooperative, and communicative client who neither exhibited any signs
of mental impairment nor told counsel of any mental frailties. “[I]tis. .. well-established that ‘the
reasonablenessof counsel’ sactionsmay be determined or substantially influenced by thedefendant’ s
own statements or actions.”” Henley, 960 S.W.2d at 583 (quoting Srickland, 466 U.S. at 691, 104
S. Ct. at 2066). Perhaps, the self-defense theory could have been augmented by evidence of thetype
offered by Dr. West in the post-conviction hearing, aswell as by other evidence of which we are yet
unaware, but the post-conviction court was unwilling to conclude that counsel, who was trying the



casetwelveyearsbefore Dr. West’ s post-conviction testimony, was deficient in not having conjured
similar evidence. We are likewise unwilling to so hold.

Additionally, weare unconvinced that evidence of thetype offered by Dr. West at the
post-conviction hearing would have been admissible at trial. Aswe comprehend the thrust of Dr.
West’ stestimony, the petitioner’s PTSD and associated problems could have affected not only the
petitioners ability towaivehisright to talk to police officersbut also hisability to accurately discern
the imminence and scope of any threat posed by the victim. The petitioner argues on appeal that Dr.
West’ stestimony would have enhanced his chances of exoneration through atheory of self-defense.
To be sure, our courts have recognized the evidentiary value in “psychiatric evidence that the
defendant lacks the capacity, because of mental disease or defect, to form the requisite culpable
mental state to commit the offense charged is admissible under Tennessee law.” Statev. Hall, 958
SW.2d 679, 689 (Tenn. 1997). Although the petitioner is not claiming that he lacked the capacity
to form the mens rea required for first or second degree murder, he would lever himself into the
privilege of self-defense based upon an aggregation of menta disorders. Evenif histheoryislegally
tenable, we believe the evidentiary standards imposed by cases such as Hall apply and that the
evidence offered does not meet those standards.

Specifically, our supremecourt in Hall rgjected the expert testimony, in part, because
the expert “ spoke only abstractly and generally about typical personswith personality types similar
to Hall’ stype,” rather than referring to “the capacity of the particular defendant ontrial.” 1d. at 691.
Although Dr. West testified in the post-conviction hearing that the petitioner suffered from various
mental disorders, the result of which generally cause “hyper-vigilan[ce],” “hyper arousal,”
“heightened startle response,” and impairment of an ability to accurately interpret “ environmental
cues,” Dr. West spoke of theimpairment of “a person’ sreasoning ability and their insight and their
judgment.” (Emphasisadded.) Moreimportantly, Dr. West did not addressthe* environment cues’
preceding the petitioner’ s shooting of the victim and did not explain whether or how the petitioner’s
disabilities caused an inappropriate response. Thus, even if Dr. West’ s testimony could be viewed
asaddressing aviable component of self-defensein Tennessee,* webelievethat histestimony would
have been nevertheless inadmissible at trial, and consequently, the petitioner was not prejudiced
because trial counsel failed to call him or asimilar witnessto testify.

In passing, we note that the gravamen of the petitioner’s trial defense and his
challengeto thesufficiency of the evidence on appeal wasthat thefactsdemonstrated an appropriate
lethal response to the victim’'s aggression. Thus, the claim that Dr. West should have been called
asatria witness conflicts with the strategy chosen by trial counsel. We acknowledge that counsel
may have chosen atrial strategy inignorance of thetype of evidence that an expert such as Dr. West
could have offered, but we also recognize that the petitioner’s trial occurred in 1993, before this

! Tennessee Code Annotated section 39-11-611 governs justification of lethal force through defense of self
when the person “reasonably believes the force isimmediately necessary to protect against the other’s use or attempted
use of unlawful force.” T.C.A. § 39-11-611(a) (2003) (emphasis added). “The person must have a reasonable belief
that there is an imminent danger of death or serious bodily injury.” 1d.
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court decided Sate v. Phipps, 883 SW.2d 138 (Tenn. Crim. App.1994), which clarified the
evidentiary law regarding an accused’ s lack of capacity to form the mensrearequired for acharged
offense. See generallyid. Given thelega circumstance at the time, we believe that trial counsel
made informed decisions of trial strategy. See Robert Williams v. Sate, No. E1999-00323-CCA-
R3-CD, dlip op. at 5 (Tenn. Crim. App., Knoxville, Jan. 6, 2000) (“ The petitioner’strial was prior
to the Phippsdecision; the state of thelaw with regard to admissibility of expert testimony regarding
diminished capacity was in a confusing state of evolution prior to Phipps.”).

Becausethe record supportsthe post-conviction court’ sfinding that counsel was not
deficient, we affirm the denia of post-conviction relief.

JAMES CURWOQOD WITT, JR., JUDGE



